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Introduction. The article aims to present the principles of derivative works (including translations) of original and others’
scientific publications in copyright law and publication standards.

Material and methods. The analysis concerns the legal status of derivative works as so-called derivative (dependent)
works under copyright law, with the indication of the practice of regulating dependent rights relevant to derivative works
in publishing contracts and publication guidelines.

Results and discussion. \Works prepared on the basis of original work and translations of works have a special status in
copyright law. On the one hand, they are subject to the personal and economic copyrights of the person who created
them, while on the other, the exploitation of such derivative works is subject to the consent of the author of the original
work based on the construction of the so-called dependent copyrights. In practice, this category of work may create un-
certainty as regards the proper grounds for exploitation of such modified scientific publications by other authors, as well
as problem of unreliable duplication of one’s scientific achievements in the form of modified versions of previous work.
Summary. The condition for the authorised preparation and exploitation of derivate works by other authors requires an
awareness of the regulations concerning this category of work, as well as consideration of previous contractual provisions

concerning the disposal of dependent rights to the original works on which they were based.
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Introduction

The characteristic of scientific research activities in the field
of medicine, the interest in accessing translations of recent
foreign medical publications, and the dissemination of one’s
works abroad are conducive to the preparation of modified
or translated versions of scientific texts. This is due to the
scientific and application attractiveness of updated research
results (even if the initial results have already previously been
described) and the universal applicability of medical disco-
veries, methods of treatment and diagnosis, which makes

it possible to publish the same scientific papers in different
language versions.

In terms of copyright law and publishing standards, the
derivate works raise several important issues. Firstly, it should
be clarified whether the elaboration (translation) of someone
else’'s work has the nature of independent creative activity
and results in the acquisition of copyright on such results, and
whether itis necessary for the author (the entity authorised to
do s0) to the original work (translated or modified) to agree
on such exploitation. Secondly, it is important to determine
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whether regulations concerning this kind of creativity are
required in contracts with publishers. Thirdly, the problem of
qualifying various versions of scientific works (translations) as
competitive publishing positions, duplicating scientific achie-
vements or even constituting so-called self-plagiarism, arises
in relation to derivate works.

Material and methods

According to the standard provided by international regula-
tions [1], copyright law protects not only original works but
also so-called derivative works, including translations. A re-
gulation in this respect is expressed in Article 2 Section 1 of
the Act on Copyright and Related Rights of 14 February 1994
[2], which states that the development of someone else’s
work, in particular translation and modification, is subject to
copyright, without prejudice to the right to the original work.
Within the meaning of this provision, the derivate work is
a recognisable appropriation of the content and often the
form of the original work [3], which takes place by taking
the creative elements of the original work and adding other
creative elements by the person who prepares the derivate
work. The creative contribution may be a result of the addition
of new descriptions and comments, the selection of certain
elements and their ordering, and so on. Creative elements are
not the pure research data contained in the work, which as
such are not protected by copyright. From the copyright point
of view, there is a freedom to reprint them (e.g. as the results of
final research, despite the previous publication of preliminary
research) in subsequent scientific publications. Therefore, only
updating the results of research contained in a work, as well
as making editorial changes, corrections, shortening the text
without any substantive changes, or changing the form of the
original work, do not constitute a derivative work.

One type of derivative work is the translation of someone
else’s work, in relation to which it is assumed that a person
making even a literal translation has a certain scope of fre-
edom and creatively contributes to the translation. In practice,
translations of foreign-language medical articles are often
accompanied by additional comments, which adds additional
creative input and may result in joint ownership of an article.
A scientific publication that is inspired by someone else’s work,
including a work devoted to the same medical problem, descri-
bing similar research results, based on a similar methodology,
and so on, is not a derivate work.

Results and discussion

The special legal status of derivate works (translations) in co-
pyright law is a result of the difficult construction of so-called
dependent copyrights linked with this type of intellectual
creation. The exploitation and contractual regulation of such
may lead in practice to certain misunderstandings, disputes
about copyright infringement, or allegations of unreliable
reproduction of the results of scientific activity.

On the one hand, preparing a derivative work of one’s
own or someone else’'s work means creating an independent
copyright work, to which the authors of the study have moral
and economic copyrights. From the legal point of view, the
new version of an earlier scientific publication (including the
language version) is, therefore, a subsequent, but separate,
independent work. However, a different qualification in this
respect may result from the standards for the evaluation of
scientific achievements. According to these, derivative works
as being devoid of new scientific character are those that du-
plicate the scientific achievements, and their demonstration
may give rise to an allegation of scientific unreliability, and
are sometimes wrongly qualified as self-plagiarism [4]. On
the other hand, derivative works have the status of so-called
dependent works due to their connection with the original
work. This is expressed in the obligation to obtain the consent
of the author of the original work to use and dispose of the
derivative work (but not to make the study/translation itself),
as well as to respect personal copyrights, including mention
of the name of the author and the title of the original work in
the copies of the modified work (art. 2 sec. 2 and 5 of the copy-
right law). Special rules of exploitation of studies (translations)
as dependent works are a consequence of the author of the
work being entitled not only to personal and economic rights,
but also so-called dependent copyrights. These guarantee the
author both the acquisition of rights to the original work, but
also rights to“secondary”works created on its basis, including
derivate works such as eg. translations. The consent to use
the dependent rights to a work should result from an explicit
contractual provision or the explicit consent of the holder. In
practice, itisa common mistake to assume that regulating the
use of an author’s economic rights to the original work (under
transfer agreement or licence agreement) results in the fre-
edom to modify, develop or translate it. In this respect, Article
46 of the Copyright Act should be borne in mind. It states that
even if, on the basis of a contract, the transfer of all economic
copyrights to a work takes place, unless the contract provides
otherwise the author retains the exclusive right to permit the
exercise of dependent copyright to the work.

Summary

To avoid potential problems with scientific works constituting
derivative works, including translation of other works, the
following proposals may be helpful to authors and those who
publish, make available or disseminate modified or translated
scientific work.

Firstly, for the authorised use of the derivate work based
onone’sown or someone else’s original work, having the eco-
nomic rights to the original work or a licence is not sufficient.
Concerning someone else’s work as developed or translated,
it is necessary to have permission to exercise the rights de-
pendent on the author of the original work or the entity that
holds them (which also applies if the publisher commissions
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its translators to translate scientific texts). In the case of one’s
own works, the provisions of previous agreements on the
disposal of dependent rights to the original work should be
respected (it should be ensured that the dependent rights to
the original work have not been transferred to another entity
(e.g. the publisher) or consent to the exercise of subsidiaries
has not already been given).

Secondly, the exploitation of rights to a derivative work
requires the assurance of personal copyrights by placing the
name and title of the work on the study next to the author(s)
of the derivative work. Using and disposing of a derivative work
without meeting the conditions does not affect the creation of
copyrights to the such work, but may resultin an allegation of
infringement of the rights to the original work, including the
prohibition of use and a claim for compensation [5].

Thirdly, in the case of regulating dependent rights in pu-
blishing agreements, a conflict of interest for the author of
a scientific work may arise in relation to keeping dependent
rights to the work and the publishing house, which may be
interested in securing its rights and acquiring dependent rights
to eliminate a potentially competitive publication in the form
of a study (translation) of such work elsewhere.

Fourthly, the qualification of derivate scientific works as
independent works within the meaning of copyrightis an issue
that should be distinguished the existing restrictions on the
publication and indication of such works as a part of scientific
achievement. They are a result of the publishing rules applied
by publishers, as well as codes of ethics relating to standards
of scientific creation, based on the criterion of “originality of
the work’, scientific value, or competitiveness of the published
content [6]. In this respect, ethical standards of publishing
may apply, according to which the re-publishing of the same
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scientific work (or its essential parts) should be accepted by
the publisher and should include a reference to the first pu-
blication of the work. Moreover, according to these standards,
derivative works and their essential parts should be treated as
asingle publication in the author’s scientific achievements [7].
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